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Interim OFECA Guidance on Enhancing Regional-State Planning and
Communication on Compliance Assurance Work in Authorized States

’ # : <
FROM: Susan Parker Bodine ;%M ?wxﬁﬁmw@nww

Assistant Adininistrator

Ty Regional Admimistrators
introduction and Scope

The LLS, Environmental Protection Agency™s FY 20182027 Strategic Plan establishes both cooperarive
Jederalizm (Goal 2) and compliance with the low (Objective 3.1) as fundamental priorities for the
ageney. In particudar, Objective 2.1 states that the EPA will: “Improve {;f;"@virqszz’zm;:nizd protection through
shaved governance and enhanced co iabﬁmﬁim with State, tribal, lecal, and federal partners usi s@g‘ the
fudl rampe of compliance assurance tools.” In using our comphiance assurance ';mia Objective 3.1
steesses the need to maintain a level playing feld, stating that noncompliance with the law zmmfi& FHE
the field of cconomic competition m favor of those that skirt the law.”
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anid best practices for State and EPA collaboration in inspections and end w.m,.smrm ,mrk P §amzmm ;mm
implementation, Natiooal Enforcement Initiatives, and putcome and performance measurement,

Today's Interim Guidance is being issued in order o immediately begin the movement toward a more
collahorative parinership between the EPA and authorized States. with the expecintion that this Interim
("szid:zm‘:i: will be updated after the Complisnce Assurance Uollaboration Workgroup has hinished us
work. It applies to all EPA compliance assurance activities, such as inspections and enforcement, 1n
auih«z_ax 176 i State environmental programs (coordination with other state agencies and Tribal
governments is also encouraged).’
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Periodic Joint Work Planning

1y Bach Region should meet, preferably in-person, with the senior lesdership in each of its States, as
appropriate and agreed-upon, based on needs and styvles of the specifie Sute-Regional relationship.

al

=5y

As a practical matter, discussions of specific inspections and entoreement actions are likely o
oeeur at the career masagement level amony States and Regions, This means Regions should
have procedures in P ace Tor ensuring senior Hegional leadership }mu the information and the
procedures for keeping the State’s politica] leadership informed of the nature of work sharing
arrangements and collaboration between the State and the EPA on compliance assurance work
and issues. such as any high profile Empmtmm and enforcement actions that are planned (hased
on the considerations discussed in paragraph 2 of das section), This communication up and down
the management chain within EPA Regions and the States is eritical for maintaining a
collahorative relationship with “no surprises.” Such communications may vary to meet the needs
of individual Regions and States, but the key consideration is that the procedures for
commureating up and down are known and implemented.

2y Atthese meetingds) and/or conference calls, the Region and the State should discuss and share

information on at least these ?ﬁ??i‘si‘?&ﬁi §ﬂ§?£iﬁ°§‘

a)

b

The envivenmental complinnce problems and needs 1w the State, the comphance assurance
priovities for the State and the Region, and how the combined resources of the State and the BP;

could be used to effectively address these nmd» and ensure a level plaving Geld.

The Region and the State could share lists of facilities planned to be Inspected in that vear oy
guarter {depending on the planning time §im} and dixau&% whao should do those inspections, IV
hists of planned inspections are exchanged, there should be a common wm&:mmmimg between the
Region and the State concerning iPwhen a facility will be informed of the inspection in advanee,
EPA Regions and States should provide explanations of why specific facilities are proposed §
mspection so that they can engage in g meamnghul discussion about the value and need v
inspections, priovities, and capacity. Thig is not simply exchanging lists of planned inspections
for informutional purposes.

How the Region and State will use their combined resowrces to meet national inspection
coverage expectations per applicable Compliance Monttoring Strategies, and whether an
alternative compliance montloring approach is appropriate.

Any planned program audits {e.g., per the State Review Framework ), and the results
program audits that suggest a State program deficlency, EPA findings should be considere
prefimunary until the State has had an opportunity 1o review and z"-“«gmm,% The Region should
provide the Sate with an opportunity 1o address a confirmed deficiency within a reasonable time
frame before taking any direet sction arising out of the audit {except where public health or the
environment would be harmed without expeditious action),

State Primacy in Authorized Programs

Py With respect o inspections and enforcement, the EPA will generally defer to autherized States as the

primary day-to~day implementer of their authorize

elogated programs, except in a}w cific

sitwations. The EPA believes that exceptions o this general practice should be idemified through
close communication and ivelverent of upper management of both agencies.

)
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2} Examples of the types of situations that could warrant EPA involvement in individual inspections
and enforcement following close communication and involvement of upper management of both
agencies include, but are not limited to:

a) Program audits indicate a need for the EPA to fill a gap until the State program deliciency 13
addressed.

b) Emergency situations or, situations where there is significant risk to public health and the
environment,

¢} Significant noncompliance that the State has not timely or appropriately addressed.

dy  Actions that require specialized EPA equipment (e.g.. infrared camera) and/or expertise.

ey Federal and State owned/operated facilities.

) Actions to consistently address widespread noncompliance problems in a secter/program (such
as the National Enforcement Initiatives®), to address companies with facilities in multiple States,
or where there are cross-boundary impacts affecting other States, tribes, or nations.

g} Program oversight inspections,

h) Responses to State requests for assistance in a specific situation, or broader work-sharing
arrangements in which the EPA takes the lead in particular sub-programs. sectors, or geographic

areas.
iy Serious violations that need to be investigated and addressed by the EPA s criminal enforcement
progrant,

3} Where the EPA identifies viclations at a facility, but the State requests that 1t take the lead for
remedving the violations, the Region should defer to the State except where the EPA believes that
some EPA involvement is warranted (as described in paragraph 2, above). Such matters should be
discussed between upper management of both agencies. If the State takes over the lead on such a
case, the Region and the State should have a clear understanding of what the EPA considers to be a
timely and appropriate response and the Region should document this understanding with the State.
Regions should keep a record of these decisions and periodically assess how well this s working,

n a circwmstance where sentor leadership in the Region and State do notagree on a particular matter
such as, the appropriate enforcement response to a violation, whether there is a violation, or how
federal law or EPA policy should be interpreted or implemented), the matter should be elevated to
the OECA Assistant Administrator for a decision. This elevation is important to ensure a consistent
national program among States and the EPA and a level playing field for regulated entities.

e

Evaluation of this Interim Guidance and Limitations

1Y By September 28, 2018, Regions should provide OECA with a progress report on their work in
following this Interim Guidance, including their views on how well it is working and areas for
improvement. In July 2018, OECA will provide the Regions with a format for this progress report.

LEPA engagement with the States on the curvert NEI strategies will Bkely include: (1) implementing a standard way to
solicit State input into prioritization of facilities for attention within the NEI strategies; {2 continuing to ofter training to
States for a particular NEI strategy; (33 routinely inviting States o participate on NEL inspections; and (4} supporting,
spportuaities for interested States 10 address noncompliance such that violations are addressed consistent with national
expectations with progress and results reported to EPA. Going forward, the EPA will enhance State engagement in
identifving potential changes to the current NEIs and the next round of ME]s,

3
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2) OECA will solicit State views on how well the guidance is working and areas for improvement.

3) InFY2019, the EPA will review this Interim Guidance and update it as appropriate based on input

4

)

from the Regions in their progress reports and recormmendations, input from state, federal, tribal and
local compliance partners, and work-products from the Compliance Assurance Collaboration
Workgroup.

This Interim Guidance is intended for use by EPA personnel and does not create any right or benefit,
substantive or procedural, enforceable at law by a party against the United States, its agencies. its
officers, or any person. This Interim Guidance is not intended to supersede any statutory or
regulatory requirements or agency policy. Any inconsistencies between this Inferim Guidance and
any statute, regulation, or policy should be resolved in favor of the relevant statutery or regulatory
requirement, or policy document. The EPA may revise, replace or discontinue this Interim Guidance
al any time,

Lawrence Starfield, Principal Deputy Assistant Administrator, OECA

Patrick Traylor, Deputy Assistant Administrator, OECA

OECA Office Directors

Deputy Regional Administrators

Regional Counsels

Regional Enforcement Division Directors

Regional Enforcement Coordinators

Troy Lyons, Associate Administrator, Office of Congressional and Intergovernmental Relations
ECOS Executive Divector and Officers
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